The N ﬁﬁona'l Voter
chlstratlon Act

at F 1ft'é‘éh

ByEyll HRgéqEq ‘.'

|-800-546-8683 WWwWw.projectvote.org 739 8th Street SE * Washington, DC 20003



Table of Contents

Foreword

Executive Summary

History and Purpose of the NVRA

Motor Voter (Section 5)

Mail Registration (Section 6)

Agency Registration (Section 7)

Administration and List Maintenance (Section 8)

Enforcement of the NVRA

Conclusion

19

23

31

33

THE NATIONAL VOTER REGISTRATION ACT AT FIFTEEN



Foreword

By Frances Fox Piven

The right to vote is iconic in democratic cultures.While other
arrangements are also necessary to ensure that citizens have a say
in their governments—such as a fair system of drawing districts for
representation, periodic elections, a free press, and so on —without
the elemental right to vote, democracy fails. This fundamental
understanding is reflected in our history of expanding voting rights,
first to white working men, then to African American men, then to
women, and finally to youth.

However, the expansion of formal rights has not been fully matched by a parallel
expansion of the universe of actual voters.We are rightly proud of our history of
struggles for democratic rights, but the United States ranks lowest among developed
countries in levels of voter participation. Ve tolerate this because the main reasons for
low participation rates are not obvious, but rather are buried in the tangled intricacies
of our decentralized and unaccountable arrangements for registering voters and for
balloting. Formal rights must be matched by procedures that facilitate the exercise

of those rights if they are to be effective, and on this score, our election procedures
fall short. They especially fall short at the very outset of the voting process, when we
compile lists of those who are eligible to vote—in other words, in our system of voter
registration.

In the 1980s, a kind of citizen’s movement emerged to help people register to vote

in massive numbers. It was a rare moment: an enthusiastic surge of volunteers
determined to help register millions of citizens, in part to realize the promise of the
Voting Rights Act of 1965.The goal was optimistic and far-reaching: millions, tens of
millions of new voters would be enlisted. Instead, the effort stumbled on the myriad
ways in which decentralized and archaic registration procedures made registration
difficult, not only for citizens, but for volunteers who were trying to help citizens add
their names to the voter rolls. Some of the obstacles had to do with long applications
that required unnecessary information, others with restrictions on the availability

of the forms imposed by local election officials, and still others with the arbitrary
methods of purging citizens from the rolls once they were registered. Moreover, the
system was—and is—not only needlessly difficult and chaotic but easily susceptible to
manipulation by the officials, including the partisan officials who run it.

In other words, the experience of trying to make registration work tutored voting
rights groups on the problems of voter registration. The realization grew that the
tangled and difficult procedures for voter registration, varying state by state and often
by locality, demanded national reform. Gradually a legislative solution was crafted,
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the inevitable compromises made, and finally the Congress passed and the President
signed the National Voter Registration Act of 1993.The main provisions required
registration at driver’s license bureaus, public assistance and disability agencies, the
initiation of a federal voter registration form that could substitute for the state forms
that local officials had controlled (with the added mandate that states allow for mail-in
registration), and safeguards on the procedures for purging voters already on the rolls.

This sounds as American as apple pie. But as Estelle Rogers explains in the

important report that follows—the first of its kind to comprehensively evaluate the
implementation of the NVRA—the reform of American registration procedures has
met widespread resistance, some of it attributable no doubt to bureaucratic inertia,
and some of it perhaps politically motivated. But whatever the reasons, the conclusion
is clear.

After a decade and a half, we know what is working and what isn’t. The challenge is to
go back to the drawing board and use the experience of the NVRA to fashion needed
legislative remedies. If we do, it will be another important step forward for American
democracy.

» A4
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Executive Summary

The National Voter Registration Act (NVRA) became law in 1993,
and was implemented by most states in 1995. Its stated goals in-
cluded increasing the number of eligible citizens who register to
vote in America, making it possible for governments to enhance
participation, protecting the integrity of the electoral process, and “The Congress finds that:
ensuring that accurate and current voter registration rolls are

maintained.

(1) the right of citizens
of the United States to

The law was hailed by some as “the final achievement of the 1960’s voting rights vote is a fundamental

revolution,”' and proponents estimated that it would add 50 million Americans to the right; and (2) it is the
voting rolls. And in fact, during the first two years of its implementation, the NVRA duty of the Federal,

contributed to one of the largest expansions of the voter rolls in American history. State, and local govern
3 -

Fifteen years after the passage of the NVRA, however, voter registration was once ments to promote the

again the central issue surrounding the administration of the 2008 general election, exercise of that right...”
and it is clear that many problems the NVRA sought to address remain uncured, and
its full promise remains unfulfilled. Despite surges in voting among some historically
underrepresented groups, the 2008 Cooperative Congressional Election Survey found
that up to three million voters actively tried to vote in 2008 but were denied, and an
additional four million were discouraged from voting due to administrative barriers.
While some provisions of the NVRA—such as the well-known “motor voter” pro-
gram—have been widely implemented with relative success, other equally important
provisions—such as the requirement that public assistance agencies provide voter
registration services to their clients—remain commonly neglected. Despite efforts to
establish clear standards for state voter list maintenance and voter purges, these issues
too continued to plague this election cycle, as they have in every election this decade.

This report summarizes both the triumphs and failings of the 15—year old NVRA, and
makes recommendations for finally and fully realizing its promise, with a focus on four
key sections of the law:

I. Section 5—Registration at Motor Vehicle Offices: The widespread
implementation of the “motor voter” program has been the most successful result
of the NVRA in increasing voter registration. However, poor training require-
ments and lack of oversight and accountability of motor vehicle offices have led to
problems with noncompliance, failing to forward applications to election officials in
a timely manner, and non-integrated applications that violate the mandates of the
NVRA.

THE NATIONAL VOTER REGISTRATION ACT AT FIFTEEN 3



2. Section 6—Mail Registration: One of the keystones of the NVRA was the
creation of a simple mail registration form that would be acceptable in all jurisdic-
tions, and the success of this innovation has been undeniable. However, the broad
authority claimed by states and localities over the design, use, distribution, and
acceptance of these forms has severely undermined the efficiency and impact of
Section 6.

3. Section 7—Registration at Public Assistance Agencies: The NVRA
mandated the creation of voter registration programs at public assistance and dis-
ability services agencies, a requirement designed to reach populations that might
not be registered through voter registration services at motor vehicle offices.
After initial success in its first two years of implementation, however, Section 7 has
been largely neglected (and in some cases almost wholly ignored) by many state
agencies. A lack of authority on the part of chief election officials over state public
agencies, and a failure on the part of the Department of Justice to enforce the
requirement, have contributed to the pervasive failure of Section 7, to the disad-
vantage of millions of eligible low-income and minority Americans.

4. Section 8—Administration and List Maintenance: The NVRA sets a
number of standards for the administration of elections, including requiring dis-
position notices to alert applicants of the status of their registration application,
specifying the circumstances under which a voter’s name may be removed from
the rolls, instituting fail-safes for voters who have changed addresses, and establish-
ing list maintenance procedures that are uniform and nondiscriminatory. However,
these standards have been often misunderstood, reinterpreted, or ignored by
states, resulting in list maintenance and voter purging programs that have violated
the NVRA and disenfranchised eligible voters.The list maintenance provisions have
been further complicated by the state database matching requirements of the Help
America Vote Act of 2002 (HAVA).

Important conversations are currently underway in Congress and around the country
about the need for new legislation to modernize America’s voter registration system.
This report illustrates how proper implementation, enforcement, and—where neces-
sary—enhancement of the NVRA can go a long way toward solving many of the ongo-
ing registration and election administration problems, and bring us closer to its vision
of full and equal democratic access for all Americans.
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History and Purpose of the NVRA

The right to vote in the United States has been recognized as cen-
tral to the essence of citizenship.Yet, voting has been encumbered
by onerous procedures and gross inequities for many decades. In
the late 19" and early 20™ centuries, southern states routinely ex-
cluded the poor—particularly racial minorities—through a complex
web of poll taxes, residency requirements, and literacy tests that
often went unenforced against whites.

In the north, party bosses, more frequently than laws, effectively controlled the size
and color of the electorate.? Even the monumental Voting Rights Act of 1965, though
it addressed some of the most glaring and invidious techniques used to exclude racial
minorities, did little to alleviate many of the elaborate state laws and administrative
rules that discouraged voter registration and voting.

Concerned that nearly 44% of the eligible electorate did not vote in the 1992 election,
the U.S. House of Representatives felt compelled to act. Although legislation could not
address all of the factors that contributed to that discouraging statistic, it was believed
that simplifying and improving the voter registration process would eliminate a major
barrier to low participation in the future.

Congress passed the National Voter Registration Act of 1993
(NVRA) with four purposes:

* To increase the number of citizens who register;
* To encourage governments to enhance participation in voting;
* To protect the integrity of the electoral process; and

* To ensure accurate and current registration rolls.*

The primary means Congress chose to accomplish the first and second goals were
mandates that voter registration be offered at venues not generally used for that
purpose—e.g., motor vehicle offices® and public assistance agencies—as well as other
offices to be designated by the states; and that a simplified federal mail-in voter regis-
tration form be created to make registration widely accessible and easy to accomplish.
The integrity of the electoral process and accuracy of the voter roll would be ensured
by a duty imposed upon the states to engage in regular list maintenance procedures
aimed at “cleaning” the voter list without disenfranchising eligible voters. In addition,
the law imposed criminal penalties for intimidation and fraud.

Two caveats should be mentioned. First, the NVRA applies only to federal elections.
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History and Purpose of the NVRA

However, states quickly learned that creating a dual registration system was unduly
complicated and costly. Consequently, for all practical purposes, the NVRA is used

by the states to govern voter registration across the board. Second, the law does not
apply to states that have no voter registration at all (North Dakota) and certain states
that have same-day registration for federal elections (Idaho, Minnesota, New Hamp-
shire, Wisconsin, and Wyoming).6

While a number of states have challenged Congress’s authority to enact the NVRA,
citing the Constitution’s broad grant of authority to the states in the conduct of elec-
tions, the courts have consistently upheld the constitutionality of the NVRA under the
|0*" Amendment, and grounded it as well in Congress’s authority to enforce the |4*
and 15" Amendments.’

This report is designed to survey, at the |5-year mark, the NVRA’s successes and
failures as a statutory scheme designed to create a national policy on voter registra-
tion. There have been both, and it is important to assess what has been accomplished
and suggest what might be done to achieve the level of civic participation envisioned
by the statute’s drafters in 1993. After a brief treatment of the historical context of
the NVRA, several of its most important provisions will be discussed in some detail,
including motor vehicle registration (page 7), registration by mail (page | 1), registration
at public agencies (page 19), administration and voter list maintenance (page 23), and
enforcement of the NVRA (page 31). Particular attention is paid to what experience
has shown to be the flaws and gaps in the statute that could be addressed by remedial
action in the future, and what remedial action we recommend.

¢ A
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Motor Voter (Section 5)°

It is no accident that the NVRA has been popularly named the
“motor voter” law. The innovation of requiring that voter

registration services be provided at motor vehicle offices has been a

significant and positive development in expanding the franchise.

This provision of the NVRA has also been the most widely accepted and easily imple-

mented. In fact, of the states that responded to the 2006 survey conducted by the

Election Assistance Commission (EAC), an average of about 45.7% of the 36.2 million

new applications for voter registration originated in motor vehicle offices in 2005-

2006. DuPage County, lllinois, reported nearly 76% of all registrations emanated from

motor vehicle facilities in 2004; in Virginia, that figure was over 80%.'°

Nonetheless, even this mode of registration has not been problem-free. For example,
the findings of the United States Commission on Civil Rights, reporting on the 2000

election in Florida,"" included the following:

* Many voters who completed voter registration applications at the Department

of Highway Safety and Motor Vehicles (DHSMV) when they updated their driver’s
license information discovered on Election Day that they were not registered or

their names did not appear on the rolls.

*  DHSMYV examiners did not inform voters that changing their address on their

driver’s license did not automatically register them to vote in the new county of
residence. In addition, DHSMV did not retain copies of voter registration applica-

tions, which are subsequently transmitted to supervisors of elections.

*  Once DHSMV transmitted voter registration applications to supervisors of elec-
tions offices, there was no verification system in place to ensure that the supervi-

sors of elections received this information.

*  Once a driver changed his or her driver’s license address, the DHSMV was not

required to forward voter registration applications to supervisors of elections of-

fices for the new resident county of the driver.

Other reports from state motor vehicle offices over the years have noted failures to
offer registration at all, excessive lag times in forwarding applications (despite the |0-
day deadline in the statute), little or no assistance given to applicants filling out forms,
and—probably related to the latter—high rates of rejection of forms emanating from

DMVs.

In 2006 testimony before the EAC, Robert Saar, Executive Director of the DuPage

“Each state motor
vehicle driver’s license
application...shall serve
as an application for

voter registration....”
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Motor Voter (Section 5)

County, IL, Election Commission, testified to the full scope of problems uncovered by
the 2000 election in lllinois, when literally thousands of people went to the polls only
to discover that there was no record that they had registered to vote at motor vehicle
facilities. The Illinois Secretary of State responded by creating a task force to study

and report on the system’s deficiencies. Resulting improvements included transmit-

tal reports tracking each registration, electronic audit files sent from the secretary of
state to each local election official, improved training for motor vehicle employees, and
better signage at all offices.'?

As recently as the 2008 election, numerous calls to the “Election Protection” hotline
indicated widespread registration problems originating in the Georgia, Kansas, Mary-
land, and Virginia motor vehicle offices, and individual complaints from many other
states as well. One systemic problem arising in Georgia and Maryland is what appears
to be a two-step application process. Instead of the voter registration applications
being included as part of the driver’s license application, these states required the ap-
plicant to fill out a separate form if he desired to register to vote. This procedure is in
contravention of the NVRA, which prescribes that voter registration be simultaneous
with driver’s license registration.'

While no current state law that we have found in any way impedes the efficacy of the
“motor voter” registration process, the absence of certain mandates upon these agen-
cies creates a loophole that reduces the efficiency and reliability of the system.This
creates the need for administrative and statutory reform that will be discussed in the
Recommendations section below.

Primarily, it is the lack of oversight and accountability of motor vehicle offices with re-
spect to their voter registration responsibilities that is a great concern. As the Florida
findings attest, it is common for applications to be forwarded slowly or not at all.
Frequently, address change information is not transmitted to the new county, and no
system tracks the movement of applications through the process.This problem is not
unique to Florida, nor is this list exhaustive.

Extraordinary as it may seem, other than several early cases challenging congressional
authority to regulate the conduct of elections at all, and particularly Congress’s right
to require extensive state services without paying for them (“unfunded mandates”),
there has been very little federal litigation relating to the motor voter provision of
the NVRA specifically. One exception was the Department of Justice’s lawsuit against
the Tennessee Department of Safety (TDOS), as well as several other agencies, for its
failure to offer voter registration services in conjunction with drivers license applica-
tions and renewals.'* The case was settled and a consent decree entered, stipulating,
among other remedies, that the TDOS would annually train employees in the require-
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Motor Voter (Section 5)

ments of the NVRA. Not surprisingly, annual motor vehicle registration rates jumped
from approximately 80,000 to 148,000 within the first two years of the settlement. (It
also follows a predictable pattern that the numbers fell again after the consent decree
expired in 2005.)"

On the state level, New Jersey’s Public Advocate and the state’s Motor Vehicle Com-
mission settled a lawsuit in 2008, after the Public Advocate received humerous com-
plaints about the agency’s failure to offer voter registration in 2006 and 2007.'¢

Recommendations

Unlike other provisions of the NVRA, registration through the motor vehicle adminis-
tration has been widely accepted, if not embraced, by the agencies required to carry it
out. Nonetheless, gaps in compliance indicate that this responsibility has not been fully
integrated into the DMVs’ procedures, leading to inconsistent service to the public.

The Commission on Civil Rights made a few recommendations to address Florida’s
problems in 2000, and these would be an appropriate starting point to assess other
states’ compliance as well. Whether legislation or merely administrative rule would be
required is a matter that must be evaluated on a state-by-state basis.

Suggested reforms include:

I. Mandate that address changes in drivers’ license records be forwarded to the new
county so that the voter roll may be updated at the same time.

2. Train DMV workers to provide accurate information about voter registration and
assist applicants with their forms.

3. Create a tracking system to ensure that forms are forwarded appropriately within
the mandated |10-day period and are received and processed by election authori-
ties.

4. Allocate resources to fund the reforms recommended.

The EAC’s 2006 report to Congress indicates that only six states were providing train-
ing to all public agencies (including DMVs) that conduct voter registration.'” It is no
surprise that widespread complaints of failure to offer registration, lack of staff assis-
tance, and delayed or missing applications persist.
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Motor Voter (Section 5)

I. One strategy for simplifying registration is currently being em-
ployed in Kansas. There, the information an applicant supplies to the DMV to
apply for a driver’s license is sufficient to complete a voter registration application
and is transferred electronically to the secretary of state’s office automatically, as
long as the applicant states a desire to register and attests to her eligibility.

2. On the other hand, as mentioned previously, states that bifur-
cate the registration process in motor vehicle offices, rather than
providing simultaneous registration, do so in violation of Section
5 of the NVRA. The Department of Justice should conduct an audit of all state
motor vehicle offices’ procedures for voter registration services to ensure that
they comply with the NVRA and minimize the opportunities for error and delay.

3. As states more commonly “outsource” government functions,
such as the issuance of driver’s licenses, the obligation to provide
voter registration must extend to the private entity that enters
into such a contract with the state. A recent contract between New
Mexico and MVD Express, however, failed to provide that the private entity fulfill
the state’s “motor voter” responsibility.'®

10 WWW.PROJECTVOTE.ORG A REPORT TO CONGRESS



Mail Registration (Section 6)

One of the keystones of the NVRA was the creation of a simple
mail registration form that would be acceptable in all jurisdictions.
It was so simple that, in the beginning, it was called “postcard

registration.”

The success of the mail-in form has been undeniable. According to the Election As- “Each state shall accept
sistance Commission, 22.8% of all applications in 2006 were made through the mail. and use the mail voter
Unfortunately, however, this effort to simplify the process was hampered from the registration application
start by state-imposed restrictions, which have only worsened with time. Section 6
gave the states the option of creating their own forms in addition to the federal form,
as long as the state form met the criteria of Section 9(b)—that is, requiring only such
identifying information as is necessary to determine the eligibility of the voter and to
administer the election process.The states—with the complicity of the courts—have
been “pushing the envelope” of this limitation ever since.

form.”

Mail form variations from state to state

Some of the first litigation under the NVRA challenged state laws requiring further
information to be supplied on the application form, beyond what is mandated by the
NVRA, such as requiring mother’s maiden name, Social Security number, or physical
address.'” (These information requirements are in contradistinction to “eligibility re-
quirements,” such as age or residency, which are necessary preconditions to the right
to vote.) Unfortunately, none of the legal challenges to these additional state-imposed
information requirements were successful, as the federal courts, notwithstanding the
language of the NVRA, gave the states broad discretion in administering voter registra-
tion, even to the extent of expanding formal requirements.

More recently, of course, the trend toward mandatory production of photographic
identification?' and/or proof of citizenship has only exacerbated the difficulties of many
low-income, elderly, and minority citizens in registering to vote. In Gonzalez v. Arizona?,
plaintiffs brought both statutory and constitutional challenges to Arizona’s proof of
citizenship requirement for voter registration (and voting). The NVRA claim was based
on the statute’s prohibition on notarization or formal authentication requirements..
Nevertheless, the trial court rejected the NVRA claim, reasoning that the statute does
not prohibit documentation requirements, and indeed permits states to “require such
identifying information ...as is necessary to enable...election official[s] to assess the
eligibility of the applicant.*

Given the legislative history of the NVRAZ, which makes it clear that Congress con-
sidered but rejected the notion of state proof of citizenship requirements, this result is
particularly troubling. The case is currently pending in the Ninth Circuit, where one of
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Mail Registration (Section 6)

the issues on appeal is whether the district court’s ruling contravenes Section 6(2)(!)
of the NVRA by allowing the state to impose additional documentation requirements
beyond those of the federal form.

In Missouri, where a resolution pending in the legislature?® would submit to the voters
a constitutional amendment requiring proof of citizenship (over the opposition of the
secretary of state), a public campaign in opposition to the amendment features the
picture of an elderly African American woman lamenting that the state where she was
born, Mississippi, claims to have no record of her birth.?’

In the final analysis, the broad authority lodged in states and localities over election
administration tends to counterbalance the positive impact of the NVRA. Even the
federal form, which is the province of the Election Assistance Commission, is accom-
panied by |8 pages of state-specific instructions. A 2008 request to the EAC by the
state of Michigan would, if approved, direct Michigan applicants to file their federal
forms with the appropriate county or township election office (of which there are 542
in Michigan), rather than the state, thus further complicating the process, expanding
the opportunities for error, and adding pages of county and township listings to the
state-specific instructions. At this writing, the Michigan request to the EAC remains in
“pending” status. Michigan’s position, however, is clearly contrary to the plain language
of the NVRA, which reads:“Forms are returnable to the appropriate state election of-
ficial.”"?®

Other technical and redundant questions on the state forms, such as boxes an appli-
cant must check to verify information already contained in a question or an attesta-
tion elsewhere on the form—e.g., mental capacity or citizenship—have operated as

grounds for rejecting otherwise valid applications.

Obviously, the more complex the form, the more it disadvantages applicants of limited
literacy. Despite the NVRA’s admonition that the form may only “require such infor-
mation as is necessary...to assess the eligibility of the applicant” (Section 9(b)), courts
have again given the states wide berth in imposing their own rules. In Diaz v. Cobb,” for
example, plaintiffs were unsuccessful in challenging Florida’s voter registration form,
which included check boxes that called for information already elicited elsewhere on
the form.The court reasoned that the relevant NVRA provision, 42 U.S.C. §1973gg-
7(b)(2), read together with HAVA’s requirement of a citizenship check box, directs
states to design their forms just as Florida did here.“In particular, the requirement
that each eligibility requirement be spelled out, together with an attestation that the
application meets each such requirement, and a check-box requirement for citizenship,
along with restrictions on duplicative requirements, seems specifically to envision a

check-box form.”3
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Mail Registration (Section 6)

Acceptance of the federal form

The acceptance of the form has also been encumbered by state procedures, some of
them aimed directly at hampering voter registration drives. Charles H. Wesley Educa-
tional Foundation, Inc. v. Cox,*' for example, was one of the few successful cases holding
the line on such onerous requirements.The court ruled that the State of Georgia was
not free to reject voter registration applications forwarded by organizers of a voter
registration drive based upon state statutes prohibiting acceptance of bundled voter
registration applications, nor could the state require the presence of a deputy registrar
at the drive.The court held that those statutes were inconsistent with the NVRA (par-
ticularly §§ 1973gg-2(a)(2) and gg-6(a)(1)(D)), which requires that states accept voter
registration applications delivered by mail and postmarked in time to be processed.

In 2008, some counties in Texas and parishes in Louisiana were actually refusing to

take, as opposed to rejecting, applications that appeared incomplete. The states were
handing such applications back to voter registration groups, and failing to communi-
cate directly with the applicants about the disposition of their applications—despite
the clear mandate of the NVRA (in Section 8, discussed below) to do so. In San Diego
County, California, registrars refused to give out new application forms until the regis-
tration drive’s worker checked her completed cards against each other and against the
county’s records for duplicates—thus shifting the burden of election administration
from the government to the registration drive.

Although there are strict deadlines for filing voter registration applications (30 days
before an election in most states), the processing of forms by the election offices is
under no such constraint. There is no deadline imposed by federal law by which an
election official must send a disposition notice to an applicant. In 2004, for example,
when there were record-setting numbers of new registrants, there were concomitant
backlogs, and applicants were frequently not informed of their registration status until
it was too late to cure any problems, if indeed they were notified at all.

As mentioned previously, irrespective of the promising and expansive language of the
NVRA, federal courts have often upheld state laws and procedures that derogate from
the use and acceptance of the federal mail form. In recent years, several states have
tried to refuse to accept the federal form altogether:

* In 2006, when New Mexico election officials were questioned, at a meeting with
Project Vote and ACORN personnel, about a regulation prescribing that only state
forms would be distributed to registration groups, the response was a threat to
“red flag” any federal application forms submitted by these groups and subject
them to extra scrutiny. *2
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Mail Registration (Section 6)

* A Colorado regulation also prohibited use of the federal form—until the Election
Assistance Commission told the state they could not do so.

* In 2005, Florida attempted to require an additional state form whenever a federal
form was submitted, deeming the federal form “incomplete” because it omitted
two check boxes that appeared on the state form. However, the EAC rejected the
state’s position, on the ground that their requirement amounted to a refusal to
accept the federal form.®

Interestingly, despite the EAC’s position noted above, the courts have given broad lati-
tude to the states to create their own forms that are, in some respects, not substan-
tially equivalent to the federal form.** Notwithstanding the mandate of NVRA Section
6(a)(2) that state forms “require only such identifying information...as is necessary
to... assess the eligibility of the applicant,” state forms have included a wide variety of
permutations, some of them patently unnecessary to assess eligibility.

Restrictions on voter registration drives

In addition to the simplified mail-in voter registration form, the NVRA’s authors rec-
ognized that registration drives would be an indispensable tool in reaching out to the
traditionally disenfranchised. Here, too, the states have proven ingenious in erecting
barriers to a simple and widely accessible registration process. In one of the most
direct threats to the efficacy of organized voter registration drives, some states have
required registration workers to be “deputized” or otherwise made official agents of
the state:

* As mentioned above, a Georgia statute required anyone submitting applications to
be an “authorized registrar” and further prohibited applications to be “bundled,’
i.e., submitted in a group.This law was challenged and was effectively overturned
by a consent decree filed in 2006.3

* In Delaware, a registration worker is required to be deputized and trained by the
state. Training for deputies is arranged by appointment only at one location in the
state, and an application to attend the training must be made 30 days in advance
of conducting registration activities.* In general, formal state requirements, such
as deputization, training, registration of the program with the state, and strict time
limits on the submission of applications, have become more frequent in recent
years as devices to control (and in some cases, shut down) registration drives by
community organizations.

Several states have prohibited voter registration workers from being paid on a per-ap-
plication basis, reasoning that such a compensation plan encourages the submission of
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Mail Registration (Section 6)

false or duplicative forms. In 2005, Maryland went further—prohibiting workers from
being paid at all. Project Vote and ACORN filed suit, resulting in the rescission of the
rule.’’

Colorado’s legislature passed a law in 2005 that imposed a series of filing and training
requirements for voter registration drives, as well as tight deadlines for the submission
of application forms.*® (In the same year, Florida passed a comparable law, which was
challenged in League of Women Voters v. Cobb® and enjoined on constitutional grounds.)
In Project Vote v. Blackwell, Ohio’s pre-registration, training, and affirmation requirements
for voter registration drives were struck down on the ground that they were pre-
empted by the NVRA.* While supporters of these laws argue that they are designed
to protect voters, they actually have the opposite effect by significantly impairing the
ability of community groups to engage in constitutionally protected voter registra-
tion activities aimed at low-income communities and communities of color. ' Besides,
there are usually less onerous alternatives that accomplish the legitimate purpose of
promoting the integrity of the registration process.This will be discussed further in the
Recommendations section below.

In addition to state statutes that operate to restrict registration drives, numerous
administrative rules or informal practices and procedures tend to make registration
more difficult. Many of these, whether by design or not, hamper the efforts of com-
munity-based voter registration drives that were, in part, spawned by the enactment of
the NVRA and the creation of the mail-in form. Despite the fact that Section 6 explic-
itly imposes a duty upon the states to make forms “available for organized registration
programs,”’ the day-to-day operation of election offices often undermines this obliga-
tion.

The procedural impediments to registration seem mundane but nonetheless have a
significant impact on the process. Election offices frequently limit the number of state
forms they distribute at one time, necessitating many return trips to the office by reg-
istration drive workers, who are often volunteers. In Georgia in 2004, the secretary of
state tried to cap the total number of forms given to one particular registration group
at 10,000, even though the group expected to register many more and in fact ultimate-
ly registered more than 22,000 voters.*

Federal forms are rarely distributed at all, and if a drive wants to use the federal form
(for example, because it is operating in a metropolitan area on both sides of a state
line), the group must bear the expense of making hundreds or thousands of copies. (In
Obhio in 2004, this expense was compounded by a directive of the secretary of state
dictating a particular weight of paper that would be required.The directive was only
rescinded only after a loud outcry heard across the country.®)
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In New Mexico, state law requires that election officials provide a traceable number
on all registration forms so that there is a record of each application processed by a
registration drive.* A similar statute is in effect in Nevada.*

Without question, in enacting the NVRA, Congress clearly envisioned that voter regis-
tration drives would be an indispensable strategy in reaching out to previously under-
represented groups in the electorate--but did not envision the many ways in which
the states, aided and abetted by the courts, would hamper the efforts of those drives
to accomplish that goal. Evidence of this problem is provided in the court’s opinion

in ACORN v. Cox, which rejected plaintiffs’ contention that the state’s rules prohibiting
the copying of finished forms and requiring them to be sealed violated the NVRA (but
nevertheless preliminarily enjoined the rules on constitutional grounds):

As a threshold matter, neither the plain language of the NVRA nor the Eleventh
Circuit’s holding in Wesley Found. Il prohibit a state from enacting regulations on
the manner in which private groups conduct voter registration drives. Id. [citing
Charles H.Wesley Educ. Found.,, Inc., v. Cox 408 F.3d at 1353]... Accordingly, the
copying and sealing restrictions are invalid under the NVRA only if they conflict
with the NVRA's regulation of the method of delivery or the form’s final con-
tent... The Regulation, however, restricts the conduct of private parties during the
collection of voter registration applications. The State regulations provide that all
valid registration applications that are timely received by the Secretary of State or
a registrar will be accepted, regardless of whether the private parties fail to com-
ply with the sealing and copying restrictions.... Accordingly, the Regulation does
not conflict with the NVRA.#

In other words, the court concluded that the NVRA requires only that the valid ap-
plication be accepted and processed.The “private parties” conducting the drive, if they
violate the copying and sealing rules, are not protected by the NVRA and restrictions
on their conduct do not violate the statute. As a practical matter, the proliferation

of constraints on the groups disseminating the mail-in form—as well as the courts’
permissive attitude toward the form itself—amount to very real frustration of the
NVRA’s purpose.

Recommendations

In general, more uniformity and predictability and less state discretion would better
serve the interests of voters and community groups working to help potential vot-
ers to register. Some of these changes could be accomplished by the EAC, which has
rulemaking authority over the federal form.*
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State-specific instructions accompanying the federal form should
be limited to the address of the state office where forms must

be sent and the deadline for their mailing.® If there are other unique
state eligibility requirements, such as those relating to penal status of the applicant,
they should be included as well, but all instructions should be in plain language and
limited to 500 words.

State forms should require only the categories of information re-
quired by the federal form and should be desighed so as to mini-
mize confusion. For example, check boxes, which are often overlooked by
applicants, should be avoided and the information sought by other means.

Federal forms should be available at all voter registration sites in
multiples substantially equivalent to the number of state forms
at each site. (State forms should be available as well without limitations on the
quantity distributed.) Anyone choosing to download a federal form and make cop-
ies must be able to do so using ordinary copy paper. Obviously, the federal form
must be accepted by the state on the same basis as the federal form (i.e., with the
same level of scrutiny). Though the NVRA states this explicitly in Section 6, states
have found ways to disregard it, and a clarifying guideline or amendment should be
considered.

A uniform deadline should govern states in their processing of
forms and sending disposition notices. The NVRA makes it clear that
the election office has the responsibility of informing the voter of the disposition
of her application; this responsibility may not be absolved by handing the applica-
tion back to the registration worker. Disposition notices must clearly state the
reason for rejection of the application and how and by when the defect may be
remedied. An applicant who does not receive a disposition letter should be per-
mitted to so affirm, then correct or complete his paperwork on Election Day, and
vote by regular ballot. An applicant whose disposition letter or voter registration
card is returned undelivered to the Board of Elections should likewise be per-
mitted to fix any problems on Election Day. In the event that the applicant does
not appear to vote, the NVRA should be amended so that the purge process in
Section 8(d) must (not “may”) be initiated before canceling that voter’s registra-
tion.* All of these matters should be clarified by Justice Department guidance or
an amendment to the statute, since violations of these provisions of the NVRA are
frequent—and frequently ratified by the courts.

As noted previously, photographic ID and proof of citizenship
requirements violate the spirit, if not the letter, of the NVRA. The
law’s sponsors specifically rejected such authentication rules, and, given subsequent
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events and court decisions, the NVRA should be amended to disallow them ex-
plicitly.>®

Deputization and onerous training requirements should be pro-
hibited, as they do nothing to ensure the smooth functioning of
the process and only increase the burdens on civic groups wish-
ing to register voters. Instead of in-person training, the chief election of-
ficial should prepare simple materials to train registration workers remotely; each
worker may then execute an affidavit attesting that he has received the training.

The NVRA should also explicitly disallow bans on the copying of
forms and requirements that forms be sealed by the applicant,
since such rules prevent registration groups from performing quality control mea-
sures and following up with applicants (including constitutionally-protected “Get
out the Vote” programs).

State-imposed filing and recordkeeping requirements for regis-
tration drives, and unreasonable deadlines for the submission of
applications, also operate to chill the legitimate operations of
these drives. Filing rules should be limited to identifying an agent of the orga-
nization and that person’s contact information so that the state may communicate
with the drive to address any concerns that arise. Turnaround time for applications
should be no less than 10 days—the same time frame imposed by the NVRA on
motor vehicle and public assistance agencies for submission of the applications
they collect—with a tighter deadline permitted only when the state’s voter regis-
tration deadline is less than 10 days away.

Finally, the Department of Justice must vigorously enforce the
mandates of Section 6 so that its purpose—to make registration
more uniform and more convenient for potential voters—is fully
realized. Recent experience has shown how easy it is for states to backslide

in meeting their obligations under the NVRA in general, and the explicit require-
ments of Section 6 have been widely ignored with impunity. As a result, the
Department of Justice must rededicate itself to its leadership role in civil rights
enforcement.
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Without question, the least successful provision of the NVRA is the
requirement that social service agencies and offices serving the dis-
abled provide voter registration services similarly to motor vehicle
offices.While this requirement was a promising way of reaching out
to citizens who didn’t interact with DMVs, such as those too impov-
erished to drive or own cars, the reality has not measured up to the
promise.’!

“Each state shall
designate agencies
for the registration

In 1995-96, although the NVRA was not fully implemented in all states, the 43 states of voters in elections

(plus the District of Columbia) that reported to the Federal Election Commission for Federal office.”
(the relevant agency at that time), managed to register 2.6 million new voters through

public assistance agencies. But by 2005, that number had plummeted to 540,000, a drop

of 79%!

This disappointing track record is due to widespread noncompliance with the man-
dates of Section 7 and a failure of enforcement by the Department of Justice in recent
years, not with any lack of clarity in the statute itself. Consequently, as recently as
2006, only 60% of adult citizens in households earning less than $25,000 were regis-
tered to vote, compared to over 80% in households making $100,000 or more.

In jurisdictions where agencies have been serious about voter registration, dramatic
numbers of newly registered voters have been reported:

* In 2008, after a court order was entered in Missouri compelling the state to com-
ply with Section 7, public assistance agencies in that state collected 26,000 voter
registration applications from their clients in just six weeks.

*  After adopting plans in 2004 to improve agency-based registration, lowa expe-
rienced an increase of 700% over the previous presidential election cycle and
3,000% over the previous year!

While no state laws directly prevent or impede the participation of state agencies in
voter registration programs, the fact that the state’s chief election official, usually the
secretary of state, has no real power over the heads of agencies is a structural prob-
lem that could be addressed by amendments to state laws. This problem was pointed
out starkly in the trial court opinion in Harkless v. Blackwell’* where the court found
that the secretary of state could not be held responsible for the failure of agencies to
offer voter registration in compliance with the NVRA. However, the Sixth Circuit re-
versed the trial court’s decision, making it clear that the coordination function assigned
by the NVRA to the state’s chief election officer includes ensuring that state agencies
comply with the statute.®®
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Many states have been lax in complying with Section 7, and the registration figures
from agencies reflect wide swings from year to year, county to county, and agency to
agency. In addition, the reporting requirements have been widely disregarded.>* Con-
sequently, even the degree to which states comply or are successful in registering new
voters is largely unknown. Moreover, field investigations by social scientists, as well as
reports from the Department of Justice, show widespread problems of noncompliance.
State officials often reveal ignorance of the law, and training materials are inadequate.

In the early years of the NVRA, several states challenged the agency registration
requirement in lawsuits testing the constitutionality of the NVRA generally, as well

as more narrowly focused litigation to construe the meaning of particular terms in
the statute (“offices,” “public assistance,” and “primarily engaged”). Advocacy groups
sued several states for failing to provide agency registration. In ACORN v. Miller, ** for
example, the Governor of Michigan had issued an executive order prohibiting state
agencies from registering voters until the federal government paid their expenses.The
courts soundly rejected the state’s position. In general, the upshot of the legal chal-
lenges from both directions was the constitutional validation of agency registration and
a broad reading of the language of Section 7. By and large, it has not been the courts
that have stood in the way of agency registration programs but the agencies them-
selves, as well as both state and federal recalcitrance to enforce the law.

Missouri, where a federal court issued an injunction ordering the state’s largest public
assistance agency to provide registration materials and assistance to its clients, pro-
vides a clear example of the importance of the Section 7 public agency provision of
the Act and the immediate impact of compliance.’” As mentioned above, Missouri agen-
cies registered more than 26,000 voters in the first six weeks, and a total of more than
79,000 Missourians in the six and a half months following the order, compared to only
15,568 registered by all Missouri public assistance agencies in all of 2005 and 2006.

In United States v.Tennessee,® the parties entered into a consent agreement whereby
Tennessee agreed to: (1) implement uniform procedures for the distribution, collection,
transmission, and retention of voter registration applications; (2) implement manda-
tory, annual NVRA training programs for all counselors and employees whose respon-
sibilities included providing Tennessee driver’s licenses, public assistance, or services

to residents with disabilities; and (3) ensure the timely collection of voter registration
applications and transmittal to the appropriate county election officials. As a result,
during 2005 and 2006, Tennessee agencies generated more than 120,000 voter regis-
tration applications—more than twice as many as the next highest performing state.
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Recommendations

The failure of Section 7 has largely been a failure of leadership. In general, state elec-
tion officials have failed to notify agencies that they are not in compliance, let alone
exercise any regulatory authority over them. Similarly, state agency directors have not
made registration a priority with their employees. Many state offices admit to not hav-
ing registration forms on hand for several years running; many workers do not even
know they are required to offer registration. Even agency directors are often in the
dark. Compounding the problem is the Justice Department’s lax enforcement of Sec-
tion 7.

I. Many of the roadblocks to Section 7 compliance are due to ad-
ministrative procedures within the agencies themselves. At a mini-
mum, each agency should appoint an accountable NVRA coordinator to ensure
that personnel are trained, that voter registration is consistently offered, that
forms are properly transmitted, and that data is kept and reported to the EAC.
Agencies should also institute improvements to their registration process: for
example, requiring that a receipt be given to anyone filling out an application with
a number to call in case the registration card doesn’t arrive.With a “paper trail”
showing an application was filed, the voter might be able to avoid voting by provi-
sional ballot on Election Day.*

2. The Department of Justice must commit to enforcement of Sec-
tion 7. Since 2001, the Department has filed only two lawsuits under Section 7,
one being the case against Tennessee previously mentioned. Predictably, the state’s
agency registration numbers dramatically improved after the settlement of the suit,
proving once again that a little effort in this regard goes a long way. Although the
Voting Section issued warning letters to |3 states in 2007, an agreement between
the Justice Department and the Arizona Department of Economic Security in 2008
is one of only two other concrete achievements of the Voting Section in enforc-
ing the agency registration requirement in the past seven years.®* The other is a
December 2008 Memorandum of Agreement with the lllinois Department of Hu-
man Services, which mandated that clients be offered the opportunity to register
during “remote” (electronic or telephone) interactions with the agencies as well as
in-person transactions, and required detailed tracking and reporting of declinations
to register.®'

3. The limited number of agencies that offer voter registration
should be greatly expanded. Consideration should be given to an Execu-
tive Order of the President to this effect. It is possible that autonomous federal
programs, such as the Veterans Administration and Social Security, could simply be
directed to offer voter registration. Other agencies, operating in partnership with
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the states, could be ordered to agree to designation as voter registration sites.
The NVRA also requires the states to “designate other offices” as voter registra-
tion agencies. These might include private and federal entities, with their consent.
Unfortunately, some states have not complied with this mandate, and they should
be encouraged to think creatively and reach out to programs that interact with
the public, particularly traditionally disenfranchised groups. Unemployment agen-
cies and job training sites, for example, would be opportune venues to reach many
low-income citizens.

The states’ chief election officers must be accountable for Section
7 compliance, and indeed for NVRA compliance generally. While
the statute makes this explicit in Section10 by making the chief election official
“responsible for the coordination of State responsibilities,” the courts have occa-
sionally absolved them of real responsibility, apparently finding that “coordination”
is something less than “responsibility” It would be simple for the Department of
Justice to issue guidelines to clarify this point.

Improvements in technology have made the efficient, simultane-
ous registration process more realistic for agencies, as well as DMVs.
As states upgrade their systems, their obligations (and opportunities) to offer
voter registration should be kept in mind.
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Submission and acceptance of forms

Section 8 sets a number of standards for the administration of federal elections that
are widely misunderstood or ignored. First, it makes it clear that forms filed through
motor vehicle offices or state registration agencies are deemed submitted when given
to such agencies, not when received at the state election board. Consequently, a lag in that any eligible

“Each state shall insure

the transmission of forms by a state agency should not prejudice the voter. Neverthe- applicant is registered

less, if the agency is so late that a form never arrives at the election board prior to
the election, presumably the voter will be required to vote provisionally. Given the

to vote... and conduct

wide variances in states’ and counties’ rules for counting provisional ballots, the voter a general program that

should not be forced to take this chance. makes a reasonable
effort to remove the

A related “administration” issue was raised in ACORN v. Edgar, one of the early tests

of the efficacy of the NVRA as a whole.? Plaintiffs challenged, among other things,

lllinois’s regulation requiring that anyone submitting the federal registration form must voters.”

also file an Address Verification Form before the registration could be effective.The

court held that this provision violated Sections 8(a)(1) and 8(b)(l) of the NVRA.

names of ineligible

...[W1]hat controls here is that [the lllinois regulations] are indeed invalid because
they violate [NVRA] §§ 8(a)(1) and 8(b)(l) by imposing a requirement that is not
authorized by those provisions. If any question existed in that respect (and it does
not), both H.Rep. 14 and S.Rep. 30 expressly provide that an applicant’s “registra-
tion is complete” when the application form alone is tendered to the appropriate

office (or on the postmark date if the application form is mailed).

In other words, the state is precluded from imposing additional formal requirements
because 8(a)(l) defines registration as complete upon acceptance of a “valid voter
registration form,” and 8(b)(1) requires state activities to protect the integrity of the
electoral process to be uniform and nondiscriminatory.

Section 8 also requires the state to send the voter a notice of the disposition of his
registration application.®> We have seen widespread violation of this law in recent
years, when voter registration drives have submitted hundreds of forms at a time. Elec-
tion officials in some jurisdictions, perhaps overwhelmed by the processing job ahead
of them, have been known to hand forms back to the registration workers and tell
them to correct real or perceived errors in the forms by contacting the applicants.This
is not the responsibility of the registration workers, and is indeed inconsistent with the
law.** Nonetheless, it continues to occur, and given the recent growth of registration
drives, will likely happen with increasing frequency in the future.
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It is also important to note that there is no federally imposed time limit on the mailing
of disposition letters, and some offices, particularly when faced with heavy registration,
leave this task to the last minute, preventing any meaningful opportunity for the voter
to correct errors or omissions.

Voter list maintenance

On the subject of list maintenance, the removal of a voter from the roll may be ac-
complished only under certain narrowly defined circumstances.This may be the least
understood and most contravened subsection of the NVRA as a whole. Several provi-
sions have proven particularly problematic for local election officials.

A general “list cleaning” program (to remove ineligible voters on the grounds of
change in residence) may not be conducted within 90 days of a primary or general
election. Such a program must be “uniform, nondiscriminatory, and in compliance with
the Voting Rights Act.”®® For example, a mailing targeting a particular ZIP code, or only
Spanish-surnamed voters, is not permitted.

Finally, the failure of a registered voter to actually vote cannot be, by itself, a ground
for removal from the voter roll.®® Nevertheless, there is a popular misconception that
non-voting justifies purging. Just last year, a Mississippi bill would have required vot-
ers to “re-register” if they registered prior to October |,2008 and failed to vote in
any election between November 3,2008 and December 31,2009.” Fortunately, this
provision was later dropped from the bill, but the fact that a state senator could have
seriously proposed it, in light of the obviously contrary federal law, is alarming.

One of the legitimate grounds for removal of a voter from the rolls under most states’
laws is a felony conviction.The embarrassing case of Florida’s felon list in 2004 pro-
vides an important object lesson in just how complicated the application of this seem-
ingly simple procedure can be. In matching the Florida Voter Registration Database
(VRD) to a national list of felons, the process matched the first four letters of the first
name, middle initial, gender, and last four digits of the Social Security number (when
available), and used approximate matches for last name (matching on 80 percent of the
letters in the last name) and date of birth. Certain name variations were also explicitly
taken into account (Willie could match William; John Richard could match Richard
John).The result of this flawed “match” was that approximately |5 percent of the
names removed from the VRD were not felons at all and were improperly removed.®

It is incumbent upon the state periodically to send “felon lists” to the Board of Elec-
tions. But based upon the Florida experience, several safeguards should be imple-

mented. First, the lists must contain enough data, matched exactly, to ensure that the
felon cannot be confused with any other voter of the same or similar name. Second,
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the state’s rule for re-enfranchisement (if any) must be well publicized to the prison
authorities and the prison population. Upon exiting the penal system, the felon must
be fully informed of his voting status, including what, if any, steps he may take to have
his voting rights restored. An affirmative duty must be imposed on parole and proba-
tion officers to review these rules with their clients at appropriate junctures. In the ra-
zor-close Washington governor’s race in 2006, for example, it became clear that many
former felons had never been apprised of their rights. The legislature subsequently
acted to require authorities to brief all prisoners leaving the system.®’

The removal of a voter based on a change of address is the most complicated part of
the statute. Of course, any voter may request to be removed, but this occurs rarely.
People who move are apt to notify several government agencies, commercial entities,
and friends before they ever think of the Board of Elections.Their failure to notify,
therefore, is unlikely to have a nefarious motive—such as the intention to vote in two
different jurisdictions. Overwhelmingly, it is due to inadvertence.

Fortunately, the NVRA provides safeguards to ensure that the board of elections re-
moves a voter’s name only where it can be certain that she has left the jurisdiction.
The law requires that removal of the voter from the voter roll on the ground of a
change of residence can only occur (a) if the voter confirms in writing that she has
changed address, or (b) if she fails to respond to a forwardable notice and then does
not vote or appear to vote in the next two federal general elections after the notice is
mailed.”

In other words, the law requires both an attempt by the state to directly communi-
cate with the voter and the passage of a substantial period of time thereafter in order
to be satisfied that she has moved elsewhere. Unfortunately, the application of this
process has been widely misconstrued by state and local election officials.

HAVA and database matching

The clear protocols mandated by the NVRA have been further undermined as an un-
intended consequence of the state database requirement of the Help America Vote Act
(HAVA).”" Now that states are required to create and maintain a statewide electronic
database of registered voters, some states have attempted to match a new registrant’s
data with existing databases of drivers’ license numbers, state identification numbers,
or Social Security numbers, and deny registration to an applicant whose data does not
match.

This use of databases is inconsistent with the purpose of the HAVA requirement, and
is notoriously unreliable because of the proliferation of data entry and other errors in
such databases.”? A settlement and consent decree in Washington Association of Churches
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v. Reed put a stop to Washington’s use of such a match process and made clear that the
NVRA rules for registration and list maintenance are still applicable, notwithstanding
HAVA’s database requirement.”

In another variation on the misuse of the state database, some states have formed re-

gional compacts to share voter registration information, with the object of rooting out
duplicate entries—voters who have moved from one state to another without cancel-
ing registration in the prior state.”

Again, it is important to note that the overwhelming majority of these duplications
occur through inadvertence and not criminal intent. It is also obvious, in this mobile
society, that there are bound to be duplicate registrations of the same voter, giving
rise to the inference that the voter has changed residence. But that inference is only
the beginning of the process.Two states that suspect they each have the same person
on the rolls cannot unilaterally (or bilaterally, as the case may be) cancel the voter’s
registration in the state where he registered first. Rather, the first state is obligated
by the NVRA to send a forwardable letter to the voter and follow the procedure set
out in §1973gg-6(d). Instead, some states are simply dropping voters from the rolls in
the mistaken assumption that their interstate matching process is a substitute for the
NVRA.”®

Despite frequent violations of Section 8, it has been litigated relatively rarely:

* In United States v. Pulaski County,’® the parties entered into a consent decree in
2004, whereby the county, without admitting liability, agreed to take certain cor-
rective actions.The specific actions included an agreement not to remove a reg-
istrant from the list of eligible voters (1) except at the registrant’s request; (2) as
provided by Arkansas law by reason of criminal conviction or mental incapacity; or
(3) as provided in the NVRA at Section 1973gg-6. Defendants agreed to provide
the United States with a list of all registrants listed as inactive in the county and to
send confirmation cards to each registrant on the list, postage prepaid by forward-
able mail, as part of a process intended to restore to the active list any registrant
who had been improperly purged and to prevent future improper removal from
the voter rolls.The decree also required defendants to conduct certain pre-elec-
tion mailing and media campaigns to provide information on registration and
polling locations. Finally, the parties agreed that defendants would take actions on
Election Day to ensure that poll workers had the tools to help voters to vote in
their correct precinct, correct their registration address and vote a regular ballot,
or, failing that, to vote a provisional ballot.

* In ACORN v. Fowler,”” the Fifth Circuit upheld the Louisiana District Court’s judg-
ment that ACORN lacked standing to enforce the NVRA list maintenance provi-
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sions against the state because it could not demonstrate it had suffered any harm
as an organization or as a representative of its members that was traceable to the
actions of the defendant election official. This result casts doubt on the efficacy

of the private right of action granted by the NVRA in Section | |. Frequently, it is
difficult to find an individual plaintiff aggrieved by the actions of election officials in
time to cure the problem. For example, a purged voter will probably not be aware
of his status until he goes to vote on Election Day. (This issue will be discussed
further under “Enforcement of the NVRA,” below.)

*  The issue in United States v. Missouri’® turned on whether the state or local elec-
tion officials have authority over the list maintenance process. Under Missouri law,
the court held that the state was not responsible for enforcement of the NVRA as
against local election authorities.” However, the degree of local compliance would
be a factor to be weighed in assessing whether the state is reasonably conduct-
ing a general list maintenance program. Needless to say, this decision casts doubt
on the import of the NVRA’s requirement that the state designate a responsible
“chief election official,” and makes it more difficult for aggrieved parties to mount
lawsuits against multiple local governmental entities.

Some jurisdictions cancel a registration if the letter notifying the applicant of its
disposition comes back as undeliverable. Michigan, Maryland, and Colorado statuto-
rily require cancellation under those circumstances. Such a voter, who has no way of
knowing of the non-delivery, shows up at the polls on Election Day and may have no
recourse, no matter what the reason for the non-delivery.®

* In ACORN v. Miller®' the trial court denied plaintiffs’ claim that a Michigan statute
violated the NVRA by providing that the voter be removed from the roll if her
voter identification card was returned as undeliverable. The court reasoned that
under Michigan law, registration does not occur until the card is received, and
therefore Section 8 is not violated by removing a voter who is not yet properly
registered. Plaintiffs had argued that the NVRA’s provision in 1973gg-6(2)(l) that
an eligible applicant is registered so long as the proper form is submitted within
the deadline means that no further steps, such as receipt of the card, are neces-
sary. The court, however, considered this provision to be relevant to time limits
only and not to pre-empt the states’ right to determine eligibility, quoting the
“Congressional reports”:

The means of notifying each applicant is not specified, so that each State may
continue to use whatever means is required or permitted by State law or
regulation. States may adopt whichever procedure they deem best suited to
provide notice to the applicant and to provide the registrar with verification
of the accuracy of the information provided by the applicant. The Committee
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recognizes that such notices are sent by most States as a means of detecting
the possibility of fraud in voting registration and intends to give each State
discretion to adopt a means of notification best suited to accomplish that
purpose...%

In contrast, in Common Cause v. Coffman,® a preliminary injunction was entered to
stop election officials from removing from the statewide database, within 90 days

of the election, the names of voters whose address confirmation postcards were

returned undelivered.

Although Section 6(d) of the NVRA provides that a non-deliverable disposition notice
“may” be followed by the protocol described in the list maintenance section (Section
8) of the NVRA, well-intentioned voters are shut out of the process routinely. If the
“may” in this section is really intended as a “must,” as would better serve the intent of
the statute as a whole, then the statute should be amended accordingly.

Recommendations:

The registration administration provisions of Section 8 (a) are drafted clearly but have
been widely ignored.

First, receipt of an application at a motor vehicle or other des-
ignated agency is deemed the date of application, irrespective of
when (or if) it is received by the appropriate election office. % But
what happens if it is not forwarded to the election board in time to be processed
before an election? The statute should provide a remedy for such a voter without
the necessity of casting a provisional ballot, which may or may not be counted. If
the voter affirms that she applied at a specific office on a specific date, and affirms
that she meets all of the eligibility requirements, she should be permitted to vote
by regular ballot. Only if some of these facts are in doubt should a provisional bal-
lot be offered.

Second, the statute charges the “appropriate State election of-
ficial” with sending a disposition notice to the applicant.¢ As noted
earlier, some election authorities have flouted this duty by handing registration
forms back to those who submitted them on behalf of applicants. This is clearly
prohibited by the law, but has not been enforced against state or county election
officials.

Third, election authorities are constrained from removing the
name of a registrant except under limited circumstances—either
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at the request of the registrant, or under state law by reason of criminal convic-
tion or mental incapacity, or under a general list maintenance program to remove
names because of death or change of residence.®” A list maintenance program may
only be carried out only at a time and in a manner consistent with detailed provi-
sions of the statute, which will be discussed below.

The list maintenance requirements of the NVRA, Section 8 (subsections b, ¢, and d),
are so widely misunderstood that amending the statute seems the only effective way
to clarify it. Short of that, the Department of Justice should (1) promulgate interpretive
guidelines to clarify the mandates of the statute, and (2) file lawsuits against states and
counties if necessary. Despite the obvious and widespread violations of the list mainte-
nance law, it has largely gone unenforced.

4. Section 8 should impose an explicit, affirmative duty upon states
to provide adequately detailed felon lists to the election board
and regularly to supply lists of prisoners exiting the system (in
states where re-enfranchisement is possible). Given recent experience with signifi-
cant error rates in “felon purges,” the same 90-day rule applicable to purges based
on address changes should be applied to felon purges as well. In other words, any
list cleaning process designed to systematically remove felons may not be con-
ducted within 90 days of a federal election. Upon release, all prisoners must be in-
formed of their right to be re-enfranchised (where applicable) and the process for
achieving that status. (In light of the importance of voting rights in the prisoner’s
reintegration into society, administrative burdens to accomplish re-enfranchise-
ment should be kept to a minimum. Unfortunately, even amending the NVRA will
probably have no impact on this state-law issue.)

5. While an amendment to the NVRA might not be necessary, some
guidelines issued by the Department of Justice as to the mean-
ing of “uniform, nondiscriminatory” list maintenance programs
would be helpful in giving guidance to election administrators.

6. The purging process on the ground of changed residence, which is
so widely misunderstood, must be clarified in the statute. In 2008
in Miami-Dade County, for example, a number of African American voters who had
not voted in many years and had not moved in all that time were told they were
not on the rolls at all. Clearly, the relevance of one’s failure to vote in two federal
elections is misconstrued by the public at large, and frequently by election officials,
as if it were an independent basis for removal from the rolls rather than a delinea-
tion of a time period.This is a particularly important clarification demanded by the
past |5 years’ experience with the NVRA.
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As noted previously, the NVRA should be amended to require
that the Section 8 purge protocol be observed when a disposition
letter or voter registration card is returned as undeliverable. Cur-
rently, election officials “may” use this process but are not required to.

The current tendency by election administrators to reject reg-
istrations or purge voters on the basis of the matching of lists—
both intrastate and interstate—is in clear contravention of the
NVRA. But since these procedures were devised well after the NVRA’s passage,
new language must be added to the statute, to HAVA, or in guidelines under one
or both of these statutes, to clarify the legal limits of the match process.

Finally, it is essential that the NVRA be amended to require an
exact match, using adequate data fields, before anyone is re-
moved from the voter roll, whether on account of death, felon
status, or change of residence. In addition, meaningful notice to the voter
must be required before removal. The right to vote is too important, and the op-
portunities to correct such errors too limited, to permit anything less. Experience
has shown the match processes used by the states to be too error-prone to allow
them to continue, and the law should be corrected in light of this experience.

30Md
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Although it is tempting to conclude that the dearth of litigation
under the NVRA over the past |5 years is evidence that the
statute’s meaning is clear and its goals are being attained, that is far
from true. Instead, particularly in recent years, the Department of
Justice has shown little will to enforce the law against the states,
despite widespread and obvious violations.

Nor have the states done much to keep their own houses in order.To cite only one
glaring example, agency and DMV registration in many localities have suffered from a
lack of oversight across the board, and the states’ chief election officials must be held
accountable for NVRA implementation, as the statute requires.

It is also noteworthy that the Department of Justice has never utilized the criminal
penalties of Section 12,28 which provides for fines and imprisonment in cases of intimi-
dation or voter fraud. In 2006, for example, Project Vote contacted the FBI in Dallas to
report an incident in which an intimidating postcard was sent to a voter, threatening
him with incarceration if he was a victim of voter fraud or was brought to the polls by
a political group suspected of voter fraud. The FBI declined to investigate, much less
prosecute the offense. A subsequent complaint to the Department of Justice Office of
Professional Responsibility, dated April 21,2008, has never been answered.®

Further, the private right of action provided in Section | 1%° has been shown, as a prac-
tical matter, to be a highly imperfect vehicle for enforcing the law. (It is important to
note here that the Department of Justice may sue on its own behalf, without a private
plaintiff, making the Department’s role even more indispensable to vindicating viola-
tions of voting rights under the law.) Individual plaintiffs are almost impossible to iden-
tify until it is too late for them to achieve a meaningful remedy—the ability to register
and to vote. Often, an individual who has been harmed by an NVRA violation will not
know it until she appears at the polling place and is told she is not on the roll because,
for example, her form was never sent from the disability agency to the election board.

Conversely, an individual who eventually registers successfully is, arguably, no longer
injured by the earlier violation of the NVRA, and would then have no standing to sue
under the Act.

As a way of circumventing the difficulty of finding individual plaintiffs, some organiza-
tions—such as unions or civic groups—have sued on behalf of their members. How-
ever, this strategy has also been far from universally successful. For example, as noted
earlier, in ACORN v. Fowler, the Fifth Circuit upheld the Louisiana District Court’s
judgment that ACORN lacked standing to enforce the NVRA list maintenance provi-
sions on behalf of its members against the state. In Diaz v. Hood, the union plaintiff was
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dismissed by the district court on the ground that it had failed to identify any member
who was personally aggrieved by the conduct complained of. Eventually, however, the
appellate court reversed this decision.”!

In Harkless v. Blackwell”?, the trial court held that ACORN did not have standing to
make a Section 7 claim because it “failed to allege anything except ‘a setback to its
abstract social interests.”? Fortunately, the Sixth Circuit reversed this decision, but
without substantively addressing the organizational standing issue.”

Clearly, the combination all of these factors constitutes a “perfect storm” to deny
meaningful relief for NVRA violations. If the Department of Justice fails in its duty to
enforce the law, and organizational standing is denied, and individual plaintiffs are diffi-
cult to identify until they have been irrevocably deprived of their rights—the promises
of the NVRA are hollow indeed. Surely, some remedial action must be taken.
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Conclusion

The National Voter Registration Act was heralded as a landmark law
that would usher in a new era of universal, or nearly universal, en-
franchisement and political participation.Yet, registration problems
were widely believed to be THE ISSUE of the 2008 election, as hang-
ing chads were in 2000 and long lines in 2004. Clearly, the promise
of the NVRA is a long way from fulfillment.

Without reiterating the recommendations included in the foregoing report, we note
that there are several categories of improvements that would greatly enhance the effi-
cacy of the NVRA, and thus the enfranchisement of previously unreached voters. Obvi-
ously, legislative changes could give the law more clarity—and more teeth. But legisla-
tion is generally a long, hard road, and its outcome is often unexpected, and sometimes
unwelcome. It should be avoided when change can be made by other means.

Aside from legislation, there are several other more fruitful routes to improving the
NVRA. All of them may be characterized under the general rubric of “leadership.”

First, the Department of Justice is charged with enforcement of the NVRA and has
been asleep at the switch for many years. Justice has the duty to sue states that are out
of compliance, and lawsuits have been few and far between.The Department also has
the ability to issue guidance that explains what is expected of the states under the law,
elucidates the standards that will be used in assessing compliance, and sets out best
practices, such as agency procedures that have yielded large numbers of new voter
registrations under Section 7.The Department of Justice simply has not taken advan-
tage of its substantial authority, and the voters have suffered as a result.

Many state election officials have likewise taken a rather passive approach to their
responsibilities under the NVRA. Each state’s chief election official must ensure that
the state’s registration form is easy to use, that election administrators do not impose
unreasonable restrictions on registration drives, and that motor vehicle, disability, and
social service agencies consistently fulfill their duties under the NVRA. In addition,
some states have failed to designate additional state, federal, and private agencies as
voter registration sites, and this mandate of the NVRA should be enforced consistently.
Experience has shown that entities that serve low-income and minority citizens can be
very effective voter registration agencies when they are committed to compliance with
the law.This program can and should be expanded.

Finally, the President of the United States, himself a former voter registration organizer
and NVRA litigator, has extensive executive authority to breathe new life into the
NVRA by exercising leadership over the Department of Justice and over other cabi-
net-level departments whose programs are or should be voter registration agencies.
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Conclusion

Even without addressing the contours of the president’s power to issue Executive Or-
ders to expand the number of voter registration agencies, he could accomplish a great
deal by merely convening the relevant agency and program directors and making it
clear what the law requires of them right now. He should also direct additional agen-
cies to accept designation as voter registration sites by states—something the Veterans
Administration, under the previous administration, refused to do.

As the debate unfolds in the coming months over “universal reg-
istration,” “automatic registration,” “internet registration,” and a
plethora of other ambitious proposals to expand enfranchisement
and streamline the process, the NVRA remains a powerful tool that
should not be ignhored.

If it were—finally—vigorously enforced and properly interpreted,
this 15-year old statute could well be the transformative law that its
authors envisioned.
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